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Day v. Commonwealth.
(Decided January 19, 1917.)
Appeal from Carter Circuit Court.

UFPINION OF THE UOURT BY JUDGE HURT—Heversing.

The appellant, Sarah Day, a married woman of
forty years of age, and who had been married to her
husband, James Andrew Day, for nineteen or twenty
years, and who had three children, one of whom was
married at the time, was, together with one Bob Sparks,
jointly, indicted in the Carter circuit court, and charged
with the murder of her husband, James . Andrew Day,
by the administration to him, with the intent to

murder him, of arsenic and other poisons, to the grand.
jury unknown. The indictment charged that appellant
and Sparks, jointly, committed the murder by acﬁninis-
tering arsenic and other poisons, unknown to the grand
jury, to the deceased, and it further charged that each
of them administered the poison, and that the other
was present for the purpose of and aided, assisted, en-
couraged, incited and abetted the one administering the
poison to commit the erime. Separate trials were re-
quested by the accused, and the Commonwealth’s At-
torney elected to proceed first against the appellant.
The trial resulted in a verdict of the jury and a judg-
ment of the court, by which was imposed, upon her, a
sentence of imprisonment for life.



Grounds for a new trial were filed, and the appel-
lant moved the court to set aside the verdict of the jury
and judgment of the court and to grant her a new trial,
but her motion and grounds were overruled.

The grounds upon which a reversal of the judgment
is sought are: (1) The admission of incompetent evi-
dence over the objection of the appellant; (2) the court
misinstructed the jury; (3) the court failed to instruct
the jury upon the whole law of the case; (4) the ver-
dict is contrary to law and not sustained by the evi-
dence; (5) the jury, while trying the case, was taken
by the sheriff, in charge of them, to a picture show and
there permitted to witness a moving picture, the sub-
ject of which was a woman being tried for the murder
of her husband.

The facts of the transaction, as developed by the
evidence, show that James Andrew Day was about fifty-
two or fifty-three years of age, and resided with the ap-
pellant and a young son, about thirteen years of age, in
the village of L‘nterpnse in Carter county, which is
three or four miles from Olive Hill, al which latter place
the married daughter of appellant and deceased lived,

where she is the wife of a merchant. The deceased had
been engaged for some time, as a laborer, at a brick
yard, near Enterprise, to which he would go each morn-
ing and remain during the day, returning to his home
in the evening. He regularly took with him from his
home, when he was going to work at the brick yard, his
dinner, which it is presumed, that the appellant pre-
pared for him.

-Several years ago the deceased employed Bob
Sparks to work for him for a time, during which he re-
sided at the home of the deceased and thereafter, for a
time, boarded at the house of the deceased. Sparks is
now a young man about twenty-seven years of age.
While being about the home of deceased, Sparks and
appellant formed habits of intimacy, which, during the
last year of the life of deceased, and probably for a
longer period, theretofore, resulted in their frequently
committing acts of sexual intercourse, and exhibiting
toward each other demonstrations of affection. Wit-
nesses testify to having seen them engaged in embrae-
ing and kissing each other, and at one time, they were



discovered occupying the same bed, and on other occas-
ions, witnesses testify to having made arrangements
between them for meetings at places, where they would
be out of the sight of other people. During this time,
Sparks resided in the neighborhood and almost every
day, at some time during the day, would be at the home
of appellant. Sparks and appellant were seen at dif-
ferent times in company with each other upon the rail-
road trains, and upon one occasion went to Ashland to-
gether and remained over night. The appellant, in a
small locket, which she sometimes wore, had a picture
of Sparks, and certain pictures of his were found in a
kitchen safe at her home after the death of deceased.
It does not appear that deceased ever made any ob-
jections to Spark’s intimacy with appellant, or that he
knew of it or suspected the truth about it. Sparks
was on some occasions at appellant’s home when the
deceased was present. There does not appear to have
been any trouble or estrangement beiween deceased and
appellant on account of Sparks’ intimacy with her. In
fact, it appears that he was told about it, but persist-
ently refused to believe it or to give any attention to it.
The only ill feeling that is proven to have occurred be-
tween the appellant and her husband was, that a year



or two before his death a witness testifies that appel-
lant, being much enraged, left the dwelling house and
went toward the stable, with the declaration that she
was going to secure the axe and kill her husband,
applying to him an opprobrious epithet, but, it does not
appear what this controversy was about, and it appar-
ently ended in nothing, as they were ever after upon
friendly terms, so far as the evidence discloses. It is,
also, proven that some months before the death of de-
ceased, he had some whiskey, which he was saving for
the purpose of refreshing himself when attending court
at Grayson; that his small son and others drank the
larger part of it and filled the vessel with water, and
as the husband was going toward Grayson, he took a
drink out of the vessel and when he discovered its
worthlessness, he threw it away and probably accused
the appellant of having put the water in it. She, in tell-
ing about it, said she did not put the water in it, but
if she had an opportunity again, she would put ‘‘pizen”’
in it. Another witness testified that some months be-
fore the death of deceased, he came home in the even-
fore the death of deceased, he came home in the even-
ing with his dinner uneaten and said it smelt like it had
been ccoked with matches. The appellant, at the time,
gald that nothing of the kind had oceurred and she and
the children presently ate the dinner. On another
occagion, in the spring or summer before the death of
deceased, while he and his family were eating supper,
a little niece took a cup off of the table in which to pour
coffee for the deceased, when, as she says, she dis-
covered some blue substance in the bottom of the cup
and called appellant’s attention to it, when appellant
told her to get another cup, which she did. It seems
that this blue substance was probably blueing, which
was used in washing clothing, and appellant so states.
There was no circumstance in the evidence which di-
rectly proved, that any arsenic or poison of any kind
was ever administered to deceased by any one, either
intentionally or unintentionally. The case against ap-
pellant depended entirely upon circumstances, both as
to the cause of the death and the administering of poison
by the appellant. Evidence was given by a druggist,
who has a place of business in Olive Hill, that on the



29th of December, the appellant purchased ten cents’
worth of arsenic, in a powdered form, which she said,
at the time, she intended to use for the extermination
of rats. The same witness testified that on the 27th day
of January, following, she bought another ten cents’
worth of arsenic of the same kind, which she said that
she was procuring at the request of a neighbor. The
appellant denied the making of these purchases, but
stated, that in the fall, previous to the death of deceased,
she bought from the same druggist a small quantity of
Fowler’s solution of arsenie, which is an arsenical
preparation, less strong in its action than the powdered
form, which she used, according to a prescription, for.
her stomach and for her complexion. In this statement
she is corroborated by her sister. She, also, testified
that about the time the druggist claimed that she pur-
chased one of the quantities of arsenic in powdered
form, she purchased from him a vial of white
vitriol for a neighbor, who had requested her to buy
it for him, and this neighbor corroborated her and
testified that she delivered the vitriol to him. It was,
also, in evidence that during the months of Decem-
ber and January, the druggist was continually
under the influence of intoxicating liquors or some kind
of a drug, which gave him the appearance of being in a
drunken condition. In the latter part of January or the



early half of February, the deceased was sick with a
complaint, which the physician, who was called to see
him, diagnosed as la grippe. The sickness was attended
with vomiting, but lasted only a short time and the phy-
gician was called to see him only one time. The de-
ceased continued to work until in the month of July,
when he again complained and went to see a physician.
On the 26th day of July he became bedridden. A phy-
gician visited him at this time and continued his visits
each day, with the exception of one, until the 6th day
of August, when deceased died. This physician states,
that in his opinion the deceased was afflicted with a
strong poison of some character operating in his sys-
tem, and that the symptoms of his sickness were the
same, as those exhibited, by subjects of arsenical poison-
ing. On the 27th day of July, he prescribed and gave
him a treatment calculated to eliminate the poison from
the patient’s body, which, from the evidence of the
various physicians, who gave testimony, might be
accomplished in from ten to twenty days, but the weight
of the evidence tended to show that arsemical poison
could not be eliminated within that fime. "The appel-
lant was present during the sickness of her husband,
waiting upon him and administering his medicine in
large part to him. Immediately after the death, the
coroner, who is, also, a physician, took the stomach,
pancreas, liver, one kidney and the spleen, securely en-
closed them in jars, and carried them to an expert
pathologist, where an examination was made according
to the latest methods tanght by science to determine the
cause of the death, and a chemical analysis was made
to determine whether any arsenie or other poison was
in the portions of his body above mentioned. This ex-
amination developed that there was no arsenie in either
the stomach, kidney, liver, spleen or pancreas,and the
pathologist unreservedly testified, that the death was
not due to arsenical poisoning. To defeat the force of the
gmuf by the physicians, to the effect that the deceased

id not die from arsenical poisoning, an argument is
relied upon, that the arsenic had been eliminated by the
treatment before the death, but there is no suggestion
of any reason why the deceased did not recover, in-
stead of dying, when the poison had been eliminated.
The evidence, also, proved, that all, or quite all, of the



gymptoms of the sickness of deceased were those of
arsenical poisoning, but the proof as strongly shows
that all of the symptoms of the sickness of deceased are
or may exist in sickness arising from interstitial neph-
retis, which is one form of Bright’s disease, and it was
the contention of appellant, that deceased came to his
death from the ravages of that disease and not from
any poison administered to him. The evidence of the
expert, who made the post-mortem, tended to prove that
the deceased was suffering at the time of his death from
Bright’s disease.

(a.) Over the objection of the appellant, the Com-
monwealth was permitted to prove certain declarations,
which were made by Bob Sparks, previous to the death
of deceased, but not in the presence of or hearing of
the appellant, and without her approval. Henry Carter
proved that in the spring before the death of deceased,
while at the brick yard, on one occasion, Sparks asked
him, “‘If he (witness) had ever seen his wife.”” Carter
replied, ‘“You have no wife.”’ Sparks took off the back
of his watch, wherein appellant’s picture was pasted,
and said, ‘‘That is my wife.”” At another time Sparks
said, that, he thought more of appellant than any one



he ever saw. Witness said to him, ‘‘Everything is in
gshape so you can’t marry her.”

Thomas Johnson was permitted to state, that about
one month before the death of deceased, he and
Sparks were working together and he asked Sparks
why he was keeping company with appellant, and Sparks
answered, ‘‘that he loved her and was going to have her
if it took death.””

Jap Gorby stated that Sparks asked him if he had
ever seen his wife’s picture and showed him a piecture
in his watch, which Sparks said was his wife. It was a
picture cf appellant.

Fred Walker testified, that while deceased was sick,
he was at Sparks’ home, and as he and Sparks left
the house, that Sparks’ mother said something about
appellant to Sparks, when Sparks cursed his mother,
and when they had gotten out in the road, Sparks said,
““1 wouldn’t want none of the Days to fool with me or
T wonld take my pistol and blow their heads off."’

The appellant insists that the proof of the forego-
ing declarations of Sparks was incompetent as evi-
dence against her and very prejudicial to her substan-
«al rights.



The indietment does not charge that any conspiracy
existed between appellant and her co-defendant, Sparks,
to murder the deceased, or that, in furtherance of such
conspiracy, he was killed by them, or by any confeder-
ate of either of them. Under the indictment, a convie-
tion of appellant could be sustained in either of the
three following states of ecase: (1) if appellant and
Sparks together administered the poison, which pro-
duced the death; (2) or if appellant, alone, adminis-
tered the poison to deceased, which caused his death,
either with or without a conspiracy existing between her
and Sparks to kill him or with or withont the presence
of Sparks as aider and abettor; (3) or if Sparks, alone,
administered the poison, which killed deceased, and ap-
pellant was present for the purpose of and aided and
abetted Sparks in so doing. If the indietment had
accused Sparks, alone, with having administered the
poison, which caused the death, and appellant with hav-
ing been present and with having aided and abetted
him, in so doing, and the convietion of appellant, alone,
was sought upon such indietment, it would be compe-
tent to prove any act or declaration of Sparks, which



would tend to show his guilt, because, unless it could be
shown that he was guilty of the murder, it would be
morally impossible for appellant to have aided and
“abetted him in it. If, under such an indictment, as last
named, the evidence had entirely failed to show that
Sparks administered the poison and caused the death,
the charge against appellant of having aided and abet-
ted him in the murder would necessarily fail. The fact,
that, in the instant case, the indictment charges that
they jointly and together administered the poison and
that each of them, alone, administered it, and the other
aided and abetted the one administering the poison in
8o doing, does not make the situation different, so far
as concerns appellant, from the state of case where
Sparks is alone, charged with giving the poison and
appellant as an aider and abettor of him, when it is
sought to show the guilt of appellnnt, upon the theory
that Sparks administered the poison and appellant
aided and abetted him. In the record of the trml of
appellant, there is not a scintilla of evidence, which
tends to prove that Sparks administered any poison to
deceased, or even had any poison in his possession or
any opportunity to administer it, to the deceased.



Neither, does the evidence tend to prove, in the slight-
est degree, that Sparks and appellant, both being pres-
ent, together, administered a poison to deceased. Hence,
the evidence failing to even conduece to prove that
Sparks was present and that he and appellant together
administered poison to deceased, or that Sparks, alone,
administered the poison, it was impossible for appel-
lant to aid and abet him in so doing. The declarations
of Sparks, which were proven, would only conduce to
show a motive upon his part to commit the murder and
the proof of his relations with appellant does not prove
anvihing more, and the proof of a motive alone is not
sufficient to put one upon his defense. 13 R. C. L. 910.
Upon the trial of appellant, alone, if evidence had been
heard, which conduced to prove that appellant and
Sparks together administered the poison to deceased,
or that Sparks, alone, administered the poison, which
caused the death, and appellant was present and aided
and abetted him, the proof of the declarations of
Sparks, not made in the presence of appellant, would
have been competent, as showing a motive for his acts
and that he committed the murder, but in the absence



of a prima facie showing, that at the time the declara-
tions were made, that a conspiracy existed between him
and appellant to commit the crime, it would have been
the duty of the court upon the frial of appellant to have
instructed the jury, that it could only consider the
declarations of Sparks, not made in the presence of ap-
pellant nor approved by her, as evidence conducing to
prove Sparks’ guilt of the murder, if they tended to do
so, and not as evidence against appellant to prove that
she was present and that she and Sparks committed the
crime together, or that she aided and abetted him, if
he alone did it. If, however, upon the trial of appel-
lant, alone, the proof had shown, prima facie, independ-
ently of the declarations of Sparks, that at the time they
were made, there existed a conspiracy between him and
appellant to kill the deceased, then the declarations of
Sparks, in furtherance of such conspiracy and before its
eonsummation, would be admissible against appellant,
although not made in her presence. The reason of this
rinciple rests upon the doctrine of principal and agent.

two or more persons conspire to commit a erime, then
the acts and declarations of each of them, in furtherance
of the conspiracy and up to the time of its eonsumma-



of the conspiracy and up to the time of its consumma-
tion, is the act and declaration of each of the conspira-
tors, as each is regarded in the nature of an agent of
the other for the commission of the erime, but in the
absence of a conspiracy, there is no just ground upon
which it can be contended that one person should be
responsible for the acts and declarations of another.
Where a conspiracy is proven, prima- facie, between a
defendant, on trial, and one jointly indicted with him
for the commission of the erime, and thus, the acts and
declarations of the co-defendant, not on trial, made dur-
ing the existence of the conspiracy and in furtherance of
it, are properly admitted as evidence against the de-
fendant on trial, the court should, in substance, instruct
the jury, that if it believes from the evidence, beyond a
reasonable doubt, a conspiracy was formed between
the defendant on trial and the co-defendant, not on trial,
to commit the erime, that the acts and declarations of
the co-defendant, done and said in furtherance of the
common design and before the consummation of it, be-
come the acts and declarations of the defendant on
trial; but the converse of this should, also, be given, 8o
that the jury may understand under what circumstances

and to what extent it is to consider the proven acts and
declarations of the co-defendant as evidence against the
defendant on trial, or whether they should at all be con-
gidered.

(b.) The court below instructed the jury, in sub-
stance, that if it believed beyond a reasonable doubt
appellant administered the poison to deceased, with
the intent to kill him and caused his death; or that
Sparks administered the poison to deceased, with intent
to kill him and appellant was present for the purpose
of and aided and abetted Sparks in administering the
poison, to find her guilty. For the same reasons here-
tofore given, the part of the instruction, which author-
ized the conviction of appellant, if Sparks administered
the poison and appellant was present and aided and
abetted him, was not authorized. There was no evi-



dence upon which to base such an instruetion and an
instruction should not be given upon issues which do
not exist, as they can only tend to confuse and mislead
the jury.

(c.) The contention of appellant, that the court
should have instructed the jury, that if it believed that
the death of deceased was caused from interstitial neph-
retis, to find appellant not guilty, is not well taken, The
defense in this case was a denial by appellant of having
caused the death, and the issue was whether or not the
appellant caused the death. It was competent for ap-
pellant to prove that the death was caused by disease,
to support her denial of having caused it and to rebut
the force of any circumstance tending to show that she
did do it. Upon the trial of one accused of a felonious
homicide, if the killing is denied, that is the only issue,
and the instruetions should relate simply to that issue,
but if the killing is admitted and it is attempted to be
avoided by a claim that it was accidental or done in
self-defense, then the jury should be instructed along
the lines of self-defense or accident, as the case may be.
In the instant case, if the administering of the poison to
the deceased had been admitted and his death caused
thereby, but 1t was claimed to have been administered
accidentally or unwittingly, then the jury should have
been instructed along such lines. Hunter v. Common-
wealth, 171 Ky. 438; Miniard v. Commonwealth, 158
Ky. 210; Howard v. Cnmmnn“ua]th 26 R. 465.

(d.) The faet that the jury, while considering the
case, was permitted to witness a moving picture show,
where the subject was a woman being tried for the mur-
der of her husband nced not be considered, as it will
probably not occur upon another trial.

(e.) After the appellant had testified as a witness
for herself, the Commonwealth’s Attorney, in rebuttal,
offered proof of the appellant’s bad reputation for
morality and truthfulness. This evidence was ob-
jeeted to, but the objections were overruled. The evi-
dence was clearly competent for the purpose of im-
peaching the credibility of the witness, but was not ad-
missible for any other purpose. The court did not
admonish the jury that it should be considered for the
purpose, only, of affecting the ecredibility of the appel-



lant as a witness, if it had that effect, and not as evi-
dence conducing to prove her guilt of the crime charged.
(f.) The remaining ground upon which a reversal
of the judgment is sought is, that it is not supported by
sufficiency of evidence. In criminal cases, this court
has consistently refused to reverse a judgment because
of it not being supported by sufficient evidence, unless
the verdict is palpably against the evidence. Hall v.
Commonwealth, 152 Ky. 812; Wilson v. Commonwealth,
140 Ky. 1; Harmon v. Cc:-mmnnwealth, 140 Ky. 4; Black
V. Commanwnnlth, 154 Ky. 144; Chaney . Common-
wealth, 149 Ky, 464, As the case must be tried again,
we do not deem it proper to enter upon any further
discussion of the evidence, further than to say, that
the inconeclusive character of the circumstances shown
to prove appellant’s guilt, and the apparently satisfac-
tory character of the evidence offered to prove that de-
ceased did not die from arsenical poisoning lead us. to
the conclusion that the verdict of the jury is palpably
against the evidence and should have been set aside.
The wrong done deceased by appellant’s unfaithfulness,
doubtless tended to stir the passions of the jury against
her, but she should not be convicted of murder, unless
proven guilty, although guilty of incontinence.
_ For the reasons indicated the judgment is reversed,
and the cause remanded with directions to grant appel-

lant a new trial and for proceedings eonsmtent with this
opinion.
Whole court sitting. Judge Sampson dissenting.



